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lntroduction
ThispaperdealswithhowthestatusofwomenintheArabianPeninsula
improveda洗erthecomingofIslamintheseventhcentuⅣA.D.Theposition
ofwomeninArabiansocietyhasoftenbeenthesubjectofdebate.The
debatefalslargelywithintwoopposingargumentsthatMuslimwomenare
downtroddenandoppressedasaresultoftheirreligionorthatIslam
liberatedwomenandgavethemrightsthatprotectedthemfromoppression.
Priortotheadventoflslamtheunitofsocietywasthetribe,thegroup
ofbloodrelativeswhoclaimeddescentfromacommonancestor.Itwasto
thetribeasawhole,notmerelytoitsnominalleader,thattheindividual
owedalegiance,anditwasfromthetribeasawholethatheobtainedthe
protectionofhisinterests.1)Tothetribeasawholebelongedthepowerto
determinethestandardsbywhichitsmembersshouldlive.Butherethe
tribeisconceivednotmerelyasthegroupofitspresentrepresentativesbut
asahistoricalentity,embracingpast,presentandfuturegenerations.The
233
notionofcourseisthebasisoftherecognitionofacustomarylaw.Thetribe
isboundbythebodyofunwrittenruleswhichhadevolvedalongwiththe
historicalgrowthofthetribeitselfasthemanifestationofitsspiritand
character.
Fourteencenturiesago,theabjecttortureandinhumantreatmentof
womeninArabiaandelsewherehadreachedunimaginableheights.The
placeaccordedtowomenbythepaganArabwasadisgracetohumanity.
Islamcameasaheavenlylightinitsperfection,givingacomplete,
comprehensiveandwel-balancedsystemoflife.Adistinguishingfeatureof
lslamistheunderlyingunitythatgovernsitslaws,betheyrelatedtoany
aspectsocial,political,economic,moralorspiritual.Althougheachaspect
dealswithasetoflawscompleteinitself,yettheyarealinterlinkedand
thereforethelslamicsystemoflifecanbestbeunderstoodwhenstudiedin
itsentirety.
Islamintroducedmanyreformsandabominablecustomswere
discarded.ThebloodtiewhichwasthefoundationoftheArabsocietywas
replacedbythecommunityoffaithintheonenessofGod.Manwasreckoned
asanindividualwithhisrightsandduties.Prideofnobilityandthe
arroganceofthetimesoHgnoranceofJahl'11'yadwindledintoinsignificance
astheQur'andeclaresthatalmenareequalandnooneissuperiorto
anotherexceptinpointofrighteousness.2)TheProphetMuhammaddidnot
lookuponwomenasaliabilityorasexworthyofsubjugation.Thisisclearly
understoodfromtheQuz･'anwhichisfulofversesspecifyingtheequalityof
menandwomeninreligousdutyandinrightsandobligations.TheQur'an
providedbeautifulandunmistakableproofthatawomanisequaltomanin
thesightofGod.Alahsays"ForMuslimmenandwomen,forbelievingmen
andwomen,fordevoutmenandwomen,fortruemenandwomen,formen
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andwomenwhoarepatientandconstant,formenandwomenwhohumble
themselves,formenandwomenwhogivecharity,formenandwomenwho
fast(anddenythemselves),formenandwomenwhoguardtheirchastity,for
menandwomenwhoengageinAlah'spraise,forthemhasAlahprepared
forgivenessandagreatreward.3)
AmajorreformoftheQuT'anwasinfamilylawgeneraly,andthestatus
ofwomeninparticular.Someofthemostimportantandfundamental
reformsincustomarylawwasmadetostrengthenthefamilyinMuslim
society.OneofProphetMuhammed'smajoraimwastoaleviatethe
deprivedroleoftheArabianwomen,andthusmuchoflegalmaterialtobe
foundintheQuI･'anl'cversesattempttoenhancethelegalpositionofwomen.
Hisaimwasnotonlythegeneralequalisationofsexes,inordertoeだecta
perfectmale-femaleequilibriuminthehumansociety,butinnumerous
versestheQuz-'anspeaksespeciallyofwomen.Itevenpromulgatesaspecial
chapterunderthetitle"TheWomen"-SuTahal-Nl'sa,Whilenotablywedonot
findanySurahRaju1-"TheMen"intheHolyQur'an.MajorpartsofSuTahal-
N)'sadealwithwomenandthefamily.TheotherchaptersoftheQur'analso
arespecialexhortations,preceptsandcommandsconcerningalstagesof
femalelife-childhood,marriageandoldage.
ThreemainareasofQuI･an'1'creformwereinmarriage,divorceand
inheritance.Familylawwhichincludessuchimportantareasasmarriage,
divorceandinheritancehasenjoyedprideofplacewithintheShan'ah
(Islamiclaw),aprominencethatreflectstheQuI･'anl'cconcernfortherights
ofwomenandthefamily.
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Femaleinfanticide
Duringthepre-Islamicperiod,itwastheideaoftreatingdaughtersasa
sourceofshamethatledthepaganArabs,beforetheadventofIslam,to
practicefemaleinfanticide.Thissinistercrimewouldneverhavebeen
stoppedinArabiaiftheQuz･'anhadnotstronglycondemnedthispractice.
Everychild'slifeisconsideredsacredinIslambuttheAlmightyAlah
especiallyordersthekindandjusttreatmentofdaughters.TheQuz-laneven
mentionsthegi允ofthefemalebirthas:ToAlahbelongthedominionofthe
heavensandtheearth,HecreateswhatHewils,Hebestowsfemalechildren
towhomeverHewilsandbestowsmalechildrentowhomeverHewils.5)In
ordertowipeoutalthetracesoffemaleinfanticideinthenascentMuslim
society,ProphetMuhammadpromisedthosewhowereblessedwith
daughtersofagreatrewardiftheywouldbringthemupkindly:"Hewhois
involvedinbringingupdaughters,andaccordsbenevolenttreatment
towardsthem,therewilbeprotectionforhimagainstHelFire."6)"whoever
maintainstwogirlstiltheyattainmaturity,heandIwilcomeonthe
ResurrectionDaylikethis;andhejoinedhisfingers.
"7)
ProphetMuhammadhasfurthersaidthatonetowhomadaughteris
bornandwhodoesnotburyheralive,doesnothumiliatehernorprefersa
sontoadaughter,wilbesentbyAlahtoparadise.8)血othertraditionofthe
Prophetmakeshel-fireprohibitedtoonewhohastogothroughtrialsand
tribulationduetoadaughterandyetdoesnothateherandbehaveswel
towardsher.9)Thiswasundoubtedlyagreatimprovementtothestatusof
womeninIslamusedbothinducementsandthethreatofhelfiretodissuade
ArabsfrombuⅣingtheirfemaleinfantsalive.
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WiththeadventofIslam,thestatusofwomenimprovedatattimewhen
theworldwasdefamingwomeninalsortsofabominableways,condemning
themasorgansofthedevil,daughtersoffalsehood,Sentinelsofheland
enemiesofpeace.10)whengirlswereconsideredacurseforparentsand
buriedthemalive,Islamfortifiedthemwithacharterofrightsunknownever
beforeora洗er,
Dignityofwomen
The()ur'anintroducedsubstantialreformsafectingthepositionof
womenbycreatingnewregulationsandmodifyingexistingcustomary
practice.Thus,thetraditionalfamilysocialstructureaswelastheroles
andresponsibilitiesofthemembersandfamilyvaluesmaybeidentifiedin
thelaw.TheseQur'anl'creformsaswelascustomarypractice,constitute
thesubstanceofclassicalfamilylaw.WhereQur'anl'creformsandvalues
wereincorporated,theyseⅣedtoraisethestatusofwomenandthefamily
inMuslimsocietybyestablishingtherightsoffamilymembers.Thuslslam
broughtashiftinthebasisofthesocialfoundationfrombloodkinshipto
felowshipinacommunity(ummah)ofbelievers,fromloyaltytothetribeto
thatoftheextendedfamilyasitsbasicunit.Astrongfamilymeanta
recognitionnotonlyofmalerightsbutoffemalerightsaswel.
VariousversesintheQuI･'anclarifythepositionofmenandwomenin
society.Bothareliketwowheelsofsociety,workingwitheachothersforits
emcientfunctioningandsmoothwelfare.Bothareequalyimportantinthe
eyesofGod.TheHolyQuI･'ansays:
OMankl'ndTeVeZ･enCe
YouTguaTdjanLoz-d,
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lm 】ocreatedyou
FTOma Sl-nglePerson,
Created,ofll'kenature
HL'smate,andilomthemtwal'n
Seattez･edOl'kese ds)
Countles menan dwomen.
and
l)
OMankl'nd!WecI･eated
Youカーomasl'nglebal'Z-)
Ofamaleandafemale,
Andmadeyoul'nto
NatL'onsandtn'bes,that
Yemayknoweachothez･
(Notthatyemaydespl'Se
Eachothe,).12)
Islamdoesnotraisethequestionofsuperiorityorinferiorityofthe
sexes,andbothmenandwomenarecreatedtocomplementandcomplete
eachother.
TheyaI･eyOuZ･garments
Andyearethel'rgaI･mentS
13)
TheQuz･'angoesonfurthertosaythatmenandwomen"areformutual
comfortandmutualprotection,fittingintoeachotherasagarmentfitsthe
body.Agarmentalsoisbothforshowandconcealment."14)ThustheQur･an
makesitclearthatwomenhavetheirindividualstatusandarenottobe
treatedasanadjunctoftheirfathers,husbandsorbrothers.Theyenjoyal
therightsasindividuals,notmerelybyvirtueofbeingamother,wifeor
daughterthoughsuchstatuswouldbeconsideredforthepurposeof
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inheritance.TheQuz･'anrecognisingawoman'sindividualityexpressesit
differentlywhenitsays,"Formenisthebenefitofwhattheyearn,andfor
womenisthebenefitofwhattheyearn."15)Thisisaclearenunciationof
women'sindividuality,dignityandrights.Eveniftherearecertain
contextualstatementsintheQuI･'anindicatingthatmenhavingaslightedge
overwomeninthesocio-economicsense,itdoesnotinanysense,detract
herfromindividuality.TheQur'an,inordertoleavenodoubtaboutthe
individualityofwomendeclaresthatwomenwilbejudgedontheirmerits
andmenontheirs.
TheQur'anprovidesclearcutevidencethatawoman iscompletely
equatedwithmaninthesightofGodintermsofherrightsand
responsibilities.TheQuz･'anstates"Everysoulwilbe(held)inpledgeforits
deed."16)
Marrlage
Women'sstatusinpre-IslamicArabiawasreflectedinthepredominant
marriageagreement,acontractthatcloselyresembledasalethroughwhich
awomanbecameapropertyofherhusband.Shewasobligedtofolowhimto
histribeandtobearchildrenwhowereconsideredtobehisblood.The
wife'Striberelinquishedtheirrightstoherandtoherfuturechildrenby
receivingapriceofgiftcaledmahT(dower).Strongemphasiswasplacedon
thechastityandpotentialfidelityofawoman.Therefore,herfamilylimited
herbehaviourinordertoinsureherreputationandconsequentlythefamily's
honour.Sinceawomanwouldeventualyleavethefamily,hervalue
consistedprimarilyinthedower(mahr)herfamilyreceivedathermarriage.
Theprevalenceofmarriageagreementswhichledtogeneraldenialof
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any rights for women in marriage， divorce and inheritance provides the 
social context against which the life of the Prophet and the revelation of the 
Qur'an must be understood in order to see the profound social changes 
brought by Islam. 
Islam encourages marriage and prohibits al other deviated forms of 
sexual gratification. Marriage is most necessary for the perpetuation of the 
human race. It confers the highest happiness to a husband and wife who are 
a perpetual source of joy and comfort to each other. 
Islam recognises both men and women as responsible human beings. So 
the consent of the woman is essential for the completion of marriage. 
Women are not sold blindly to the highest bidder but have the liberty to 
accept or refuse any proposal. Neither the woman's father nor anyone else 
can coerce her into accepting a proposal. However， injahiliya (pre-Islamic 
period) the practice of contracting marriage by her wali (marriage guardian) 
on her behalf re-established itself and her approval was reduced to a mere 
nod or silence. From playing an active role in marriage she came to be 
relegated to a passive position. 
During the pre-Islamic period there was no restriction on the number of 
wives a man could have. The tribal chiefs and leaders had many wives in 
order to build relationships with other families. When the Islamic revolution 
took place there were many men who had wives from Bai Thaqif.
17l 
Then 
came the Islamic revelation:“And ifyou have reason to fear that you might 
not act equitably towards orphans， then marry from among (other) women 
such as are lawful to you， two， orthree or four， but if you have reason to fear 
that you might not be able to treat them with equal fairness， then (only) one 
(from among) those whom you rightfully possess. This wiU make it more 
likely that you wiU not deviate from the right course.，18l Thus the permission 
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tomarrymorethanoneuptofourwivesmustbeseeninthiscontext.When
thisversewasrevealedmanywhohadmorethanfourwives(al-Harithbin
Qayshadeight,NaufalbinMuawiyyahfive),theProphetadvisedthemtoopt
forfouranddivorcetherest.19)ThusitwouldbeseenthatIslamdidnottake
initiativeinalowingmorethanonewife,onthecontrary,itdiscouragedit,
restrictedit,andreluctantlypermitteduptofourwivesdependingonthe
situation.
TheArabsinthepre-Islamicperioddidnotapproveofmarriagewith
thewifeofone'sadoptedsonorhisdaughter.ButIslamdidnotfindanything
wrongwithsuchmarriages.TheQur'anmaintainedthattherewasnoblood
relationshipbetweentheadoptedsonandtheadopterandthustheadopter
doesnotbecomehisnaturalfather.TheQur'ansays"Calthem(adopted
sons)by(namesof)theirfathers;thisismoreequitablewithAlah,butifyou
knownottheirfathers,thentheyareyourbrethreninfaithandyourfriends
･20)TheQur･analsosays"SowhenZaiddissolvedhermarriagetie,we
gavehertotheeaswife,Sothatthereshouldbenodificultyforthebelievers
aboutthewivesoftheiradoptedsons,whentheyhavedissolvedtheir
marriagetie.血dAlah,scommandmustbefulfiled.21)
Thepredominantformofmarriageinthepre-Islamicperiodwas
contractual.Therewasneveranyconceptofsacramentalmarriagein
Arabia.Islamretainedthisformwithcertainimprovements.Itsessential
elementsweremahr(dowermoneygiventothebride)andljabWa-qubul(i.e.
proposingandaccepting).Itwasknownaszawaja1-baulah.22)Thereafter,it
cametoknownasnl'kah.Thiswordclearlyindicatedmarriageintheusual
senseanditusedtotakeplaceaftermahr(dower)waspaidbythe
bridegroomtothebride.Thisformofmarriagewasundoubtedlythebest
andinkeepingwiththedignityofwomen.
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In the pre-Islamic period the barriers placed on marriage were 
comparatively few. A man could inherit his father's widow G.e. his own step-
mother)， and either marry her himself or give her in marriage to another. 
The Qur'an makes it unlawful for a man to marry either the widow or the 
divorced wife of his father， although where such a marriage had already 
taken place (during the pre-Islamic period) itremained valid. The phrase 
used in the Qur'an to express this latter condition is“except what is already 
past，" i.e. except what is in force already. The same words are used in 
23) 
connection with the marriage of two sisters --， which accordingly would 
appear to have been lawful in pre-Islamic times though the Qur'an forbade 
24) 
it. Islamic legislation further prohibited a man from marrying his 
daughters， his sisters， his aunts on both his father's and mother's side， his 
25) 
brothers' and sister' daughters and his sons' wives.--' Moreover， a man is 
forbidden to marry a woman and her daughter， nor may he take in marriage 
a woman who is already lawfully married to， and in the possession of another 
man， 
Dower -mahr 
Mahr in the pre-Islamic period was considered a bride price， just as in 
other tribal societies. A woman was treated as an object of sale， she was 
fuly exploited by her father， and she could be sold in marriage to the highest 
bidder. Usually the father used to take away the amount of dower (mahr) 
from the daughter. But Islam elevated it from being merely a bride price to 
being a token of love， truthfulness and sincerity. Qur'anic legislation 
completely transformed this position. From an object of sale， the revelation 
directing the husband to pay dower (mahr) to the wife involved as 
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26) 
contracting party in her own right.--' Under Islam， the mahr became the 
woman's dowry and was paid to her， but otherwise her position did not 
become greatly better than under the old system. 
The Qur'an repeatedly exhorts men to give mahr to the women they 
intend to marry. It says:“And give women their dowries as a free gift. But if 
they of themselves be pleased to give you a portion thereof， consume it with 
..27) 
enjoyment and pleasure."-' Thus， the mahr should be a free gift and the 
husband can enjoy it only if the wife permits it， not otherwise. 
The Qur'an does not specify the amount of mahr. It could be nominal or 
quite substantial. When the husband has no capacity to pay， itcould be as 
nominal as an iron ring or teaching.
28
) There is no limit to it. It could be as 
the Qllfarlsays，even a whole treasure?) 
The husband cannot take back the mahr which he has given to his wife 
at the time of divorce. It could be taken back only if the wife wishes to have 
a form of divorce called khuJ'a (wife' right to dissolve the marriage)， If
however， the divorce takes place before the consummation of the marriage， 
the husband need not pay the entire amount agreed to by way of mahr but 
only half of it. Thus we see that the Qur'an shows maximum consideration 
to women and tries to safeguard their rights in every possible manner. Some 
‘ulamas Oearned teachers) like Imam Malik ways that even if the marriage 
had not been consummated and the husband and wife spend some time 
together， the husband will have to pay the ful dower amount. Similarly 
Imam Abu Hani宜aholds the view that even a moment spent together would 
necessitate the ful payment of the dower.
30
) 
The Qur'an is so specific about mahr being an integral part of a 
marriage that no contract will be valid without mahr ultimately being paid 
though it may not be mentioned at the time of the contract. 
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Divorce-talaq
PriortoIslam,menhadabsoluterightsoverwomeninmattersof
divorce.Ahusbandcoulddiscardhiswifeatamoment'snotice.His
repudiation(talad)ofhiswife,arightnaturalystemmingfromhispositionas
apurchaserofher,operatedasanimmediateandfinalseveranceofthe
maritalrelationship.Islamdidnotapproveofsuchapractice,whichwas
essentialydesignedtokeepwomenundermen'scontrol.
MarriageinIslamisasanctifiedbondthatshouldnotbebrokenexcept
forcompelingreasons.Couplesareinstructedtopursuealpossible
remedieswhenevertheirmarriagesareindanger.Divorceisnottobe
resortedtoexceptwhenthereisnootherwayout.Ⅰnanutshel,Islam
recogniseddivorce,yetitdiscouragesitbyalmeans.Islamdoesrecognise
therightofbothpartnerstoendtheirmatrimonialrelationship.Islamgives
thehusbandtherightfortalaq(divorce).
Islamalsograntsthewifetherighttodissolvethemarriagethrough
whatisknownaskhul'a.Ifthehusbanddissolvesthemarriagebydivorcing
hiswife,hecannotretrieveanyofthemarriagegiftshehasgivenher.The
Quz･'anexplicitlyprohibitsthedivorcinghusbandsfromtakingbacktheir
marriagegiftsnomatterhowexpensiveorvaluablethesegiftsmightbe.
"Butifyoudecidetotakeonewifeinplaceofanother,evenifyouhadgiven
thelatterawholetreasurefordower,takenottheleastbitofitback.Would
youtakeitbyslanderandmanifestawrong.
"31)
Islamgavewomentherighttoannultheirmarriageiftheywere
marriedinchildhoodonreachingtheageofpubertyortogoaheadwithit.32)
TheQur'anprohibitedthepracticeofzl'haI･(literalymeaningback)as
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zl'harwasamongtheworstandmoststrongestkindoftalaq(divorce).Islam
wascategoricalinprohibitingzl'haz'asawifecouldnotbecomeamother
simplybymakingsuchadeclaration,justasanadoptedsoncouldnot
becomearealsonjustbyadoption.
InaformofdivorceknownasTalaqa1-ba'1n,amancouldtakebackhis
wifeafterafreshnJ'kah(marriageceremony)butafterIslamthiswasmade
conditionalonmarryinganothermanandonlythencouldsheacquire
legitimacytomarⅣherformerhusband,Thiswasdonetopreventthepre-
Islamicpracticesofperpetualydivorcingawife,pretendingtotakeher
back,andthendivorcingheragaininordertoeitherconvinceherto
relinquishherdowerforherfinalfreedom,ortopreventherfromre-
marⅣingandseekingtheprotectionofanotherhusband.
Islamalsocategoricallybannedthepracticeofaladl,whichliteraly
meantforcingthewomennottomarry.TheQuz･'ansays"Andwhenyou
divorcewomenandtheyendtheirterm,preventthemnotfrommarrying
theirhusbandsiftheyagreeamongthemselvesinalawfulmanner.
33)
TheQuI･'anandhadl'th(literalymeaningpractice,traditionsor
precedentthatwasderivedfromstoriesthatrelatetothebehaviourof
ProphetMuhammadandofhisCompanions)areclearinmattersrelatingto
divorce.Divorcemustbepronouncedtwiceandthen(awoman)mustbe
retainedinhonourorreleasedinkindness.Anditisnotlawhlforyouto
takefromwomenthatwhichyouhavegiventhem34)meaningthatmahris
notreturnableandthedebtmustbepaiduponthedissolutionofthe
marrlage.
Theabsoluterightofrepudiation(taladwasatleastcontroledbythe
introductionofthel'ddah(waitingperiod)ofthreemenstrualcyclesduring
whichtimethehusbandisgiventheopportunitytoreconsiderthedecision.
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Asforpost-divorcerightsofwomenareconcerned,nosoonerthanher
L'ddah(waitingperiod)isoversheislegallytreatedasavirginwithalthe
rightsandprivilegesofvirginsrestoredtoherinthehomeofherparentsor
otherlegalguardianswithnoinhibitionwhatsoverforanymanagainst
marryingher.
Waitingperiodafterdeathordivorceofhusband-iddah
Inthepre-Islamicperiodtheperiodofwaiting()'ddah)afterthe
husband'sdeathwasoneyearwhereshewasconfinedtoasmalroomuntil
oneyearhadpassed.Islamabolishedthispractice.Itreducedtheperiodof
waitingtofourmonthsandtendays.TheQur'ansays:"And(asfor)thoseof
youwhodieandleavewivesbehind,suchwomenshouldkeepthemselvesin
waitingforfourmonthsandtendays,whentheyreachtheirterm,thereis
noblameonyouforwhattheydoforthemselvesinalawfulmanner.
"35)
Inthepre-Islamicperiod,itwaslawfulforawomanimmediatelyonthe
deathofherhusbandora洗erdivorcebyhim,tobemarriedtoanotherman
withoutregardtoherphysicalcondition.AwomancarⅣingachildwould
marⅣandgoandlivewithhernewhusbandandgavebirthtothechildin
hishouse.Thechildsobornwasknownafterthemanshehadlatermarried
thoughitwasknownthatshehadconceiveditfromherearliermarriage.It
wasIslamwhichfixedthewaitingperiod.36)Ifshewerepregnantthenher
waitingperiodwouldlastuntilthedeliveryofthechild,37)
Inthelawsofdivorce,thesupremeinnovationoftheQuI-'anliesinthe
introductionofthewaitingperiod()'ddah).Islammadeitnecessaryfora
divorcedwomanbeforeremarryingtowait"threecourses'andforthe
widowtowaitfourmonthsandtendaysinordertoalowsufficienttimefor
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ittobemadeclearwhethershewaspregnantornot.TheQur'anvirtualy
suspendedtheefectoftherepudiationuntiltheexpiryofthe"waiting
period",whichwastolastuntilthewifehadcompletedthreemenstrual
cyclesor,ifprovedpregnant,untildeliveryofthechild.Thisperiodis
primarilydesigned,accordingtotheexpresstermsoftheQuT'anitself,to
provideanopportunityforreconciliation,andduringthisperiodthewifeis
entitledtoreceivefinancialsupportfromthehusband.
Maintenance
Thenaturalandjustlawsoflslammakearrangementsforwidowstobe
properlyadjustedinsociety,andmaintainedinthebestway.Itislslam
alonethatsecurestowidowsanhonourableanddignifiedlife.TheQuI･'an
primarilyencourageswidowstore-mar叩.
Muslimsarefurtherdirectedtobequeathayear'smaintenanceand
residencefortheirwidows.Butifthewidowswishtoactupontheirown
wil,andleavetheirresidence,theyarefreetodoso.38)
DuringtheperiodofherL'ddahfolowingadivorce,thewifeisentitledto
maintenancefromherhusband.Ifsheispregnant,untilthebirthofher
child.Furthermore,ifthedivorcedwifehasayoungchild,shecannurse
himfortwoyears.Duringthisperiod,thefathermustmaintainboththe
motherandchild.39)However,awidowdoesnotreceivemaintenanceduring
thel'ddahfolowingherhusband'sdeathsincemaintenanceisconsideredto
beinconsistentwithherpositionasanheir.
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Custodyofchildren
Duringthepre-Islamicperiod,thecustomarylawrelatlngtOthecustody
ofchildrenwasrigid.Thefatherwouldclaimthatthechildbelongedtohim
andthechildwouldbeascribedtohimjustonthebasisofthisclaimalone.
AftertheadventofIslam,asforcustodyofchildrenwomenhadwel1-
definedsphereofrights.AlthoughIslambasicalyfolowapatriarchal
patternofsociety,maternalrightsshouldnotbeignored.Afteral,the
womancarriesthechildinherwombforseveralmonthsandbearsalkinds
ofhardship.TheQur'anacknowledgesthiswhenitsays"andwehave
enjoinedonmantobegoodtohisparents-hismotherbearshimwith
faintinguponfaintingandhisweaningtakestwoyears-sayingGivethanks
tomeandtothyparents."40)
AccordingtotheHanafilaw,thedivorcedmotherhastherighttothe
custody(hadanah)ofhermalechilduntilheissevenyearsoldandofher
femalechilduntilpuberty,setatagenine.Duringthistime,thefather,who
islegalyconsideredtobethechild'snaturalguardianandmaintainer,
continueshissupeⅣisionofthechildandatagesevenandninehisorher
paternalrelativesreceivecustodyofthem.WhiletheMalikilaw,lays
emphasisonthemother'srightinthisregard,andthemotherisalowedto
keepherchildrenuntilhersonshavereachedpubertyandherdaughters
havereachedpubertyandaremarried.Onthecontrary,accordingtothe
Shaf'ilaw,childrenaregiventhechoiceattheageofsevenastowhich
parenttheywillivewith.Hambalilawaccordsthesamerighttoboys,but
girlsattheageofsevenpassautomaticalyintothecustodyofthefather.
However,ifthewomanmarriesanotherman,custodyofherchildren,
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regardlessofage,isgiventoherfirsthusbandaslongasheisanableand
properguardian.Awomanlosescustodyofherchildatanyageifher
behaviourisimmoralorifshegivesthechildpoorcare.However,nomale
relativemayobtaincustodyofafemaleminorunlessheisrelatedwithinthe
prohibiteddegreesofconsanguinity.
FemaleJnheritance
ThecustomaⅣlawsdealingwithinheritanceinpre-IslamicArabiawere
designedtokeeppropertywithintheindividualtribeinordertopreseⅣeits
strengthandpower.Inheritancepassedonlytomaturemale(agnate)
relativeswhocouldalsofightanddefendtheirpossessions.Therulesof
inheritancewasdesignedtoconsolidatethestrengthoftheindividualtribe
asanefectiveparticipantinthepopularsportoftribalwarfare.Widows
whowereregardedaspartoftheestate,anddaughters,whowouldnolonger
belongtothefamilyoncetheyweremarriedwerealsobarredfrom
inheritance.Therefore,Womenweredeniedrightsininheritanceandtoany
formoftransferableproperty.
Thegeneralrulewasthatfemaleshadnorightofsuccession,norhad
minorchildrenbecauseoftheirinabilitytoparticipateinmilitaryactivities.
TheinheritanceprovisionsintheQuT'anmodifiedthissysteminorder
tocorrectinjustices.Islamdecreedarightofwhichawomanwasdeprived
bothbeforelslamandafterittherightofindependentownership.Then
Islambroughtaboutachangeinthesocialstructure.Loyaltytothelslamic
community(ummah)transcendedtribalalegiance.IntheIslamic
community,moreemphasiswasplaceduponfamilytiesbetweenhusband,
wife,andchildren.Theconsequentshi氏inalegiancefromtheindividual
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tribe to the individual family unit significantly raised the status of woman in 
society. According to Islamic law， woman's right to her money， real estate 
or other properties is fully acknowledged. This right undergoes no change 
whether she is single or married. She retains her ful rights to buy， sel， 
mortgage or lease any or al her properties. It is nowhere suggested in the 
law the a woman is a minor simply because she is a female. It is also 
noteworthy that such right applies to her properties before marriage as well 
as to whatever she acquires thereafter. 
Islam gives women the right of inheritance whereas in some other 
cultures women were considered themselves objects to be inherited. Her 
share is completely hers and no one can make any claim on it， including her 
father and her husband. Allah says “Unto men (of the family) belongs a share 
of that which parents and near kindred leave， and unto women a share of 
that which parents and near kindred leave， whether it be a litle or much -a 
determinate share.，41l Her share in most cases is one-half the man's share 
with no implication that she is worth half the man! 
The Qur'anic reference to this subject is a typical ethical injunction 
which urged a person who is on the point of death to“bequeath equitably to 
his parents and kindred." This provision obviously qualifies， ingeneral， the 
system of exclusive inheritance by the male agnate relatives and in 
particular recognises the capacity of female relatives to succeed. As such， it 
reflects the transition effected by Islam from a society based on blood 
relationship to one based on a common religious faith; and in this new 
society the individual family had replaced the tribe as the basic unitア)
anticipated in many respects the picture of early Islamic legal history now 
provided by Western scholarship， regarded the dissolution of the tribal 
organisation as Prophet Muhammed's chief aim. 
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TheQuI･'anremovedaluncertaintieswithregardtoinheritanceand
fixedashareofinheritanceforwomen.Thereareotherindicationsaswel
thatwomendidonmanyoccasionsinheritpossessions.
43)
Thelawofinheritancealowswomenspecificshares,notonlyinfather's
property,butalsointhepropertyofthehusbandandtheson.Towomen
belongalthegi氏Sthattheymayhavereceivedduringmarriage.Thedower
(mahI･)addsfurthertotheirpersonalproperty.Theyhaveeveryrightto
possess,useordisposeoftheirpersonalpropertyinwhateverwaytheylike,
Withoutundueinterferenceofthesociety.
Inheritedpropertyofawomanis,inlslam,wholyunfetteredinher
handsexactlylikeherself-earnedproperty,herabsoluteownershipover
whichisdecreedbytheQuT'anintheseclearwords:
Tothemenbelongwhattheyhaveearned;
Andtothewomenbelongswhattheyhaveearned.4)
Thusthemostfar-reachingreformintheQur'aninthelegalfield
containedintheversewhichprovidedaseriesoffixedfractionalinheritance
rightstocertainrelativesofthedeceasedwho,inthepre-Islamiccustomary
lawmaynothavereceivedanypartoftheestate.45)Theresultofthis
innovationistotransformtheoldtribalbondofpre-islamicArabiaintoan
extendedfamilybondoftheMuslimcommunitypoliticalyaliedbyreligion
andlegalyaliedbyinheritance.Thenewsharershowever,didnot
supersedetheoldagnaticsystembutrathertheQuT'anintroducedthe
moralityofIslamintothecustomarypracticeoftheArabs.
Anexaminationoftheinheritancelawwithintheoveralframeworkof
thelslamiclawrevealsnotonlyjusticebutalsoanabundanceofcompassion
forwomen.
46)
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Conclusion 
The reforms brought about after the advent of Islam obviously go a long 
way towards ame1iorating the position of women. They are designed to 
remedy only particular aspects of the marital relationship and do not attempt 
to create an entirely novel structure of family law or to eradicate the basic 
concepts of existing customary practices. Marriage remains a contract in 
which the husband， as a quasi-purchaser， occupies the dominant position. 
He also retains his basis rights (which， ashas been pointed out， isa natural 
corollary of that concept) unilaterally to terminate the marriage. According 
47) 
to the Holy Qur訂正 men are protectors and maintainers of women as they 
have contributed property in the form of dower and maintenance. But this 
patriarchal scheme of society is now subjected to the tempting influence of 
the ethical standard of fair treatment for women. The often repeated 
injuction to“retain wives honourably or release them with kindness" finds its 
practical implementation in legal rules which mitigate for women the rigours 
of that society and remove its harshest features. In short， the Qur'anic 
regulations modify certain particulars rather than supplement entirely the 
existing customary law. 
The Qur'an gave definite normative and legal shape to women's rights 
and duties. It accepted many practices prevalent in Islamic society but 
rejected those which were derogatory， iniquitous and unjust from the human 
point of view. In the pre-Islamic period， there was neither a scriptual 
authority nor a legal one as that. There were only traditions and age old 
practices which gave sanction to what people did or did not do. The Qur'an 
and the Prophet Muhammad filed this vacuum， asdid divine injunctions and 
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the Prophetic sayings and traditions. In addition to the divine commands， 
the Prophet also had legal acumen in abundance to weed out al those 
practices which might be legally termed iniquitous. 
Thus Qur'anic reforms corrected many injustices in pre-Islamic society 
by granting women rights to which they were entitled -the right to contract 
their marriage， receive dower， retain possession and control wealth， and 
receive maintenance and shares in inheritance. At the same time， however， 
family laws were formulated to meet a woman's needs in a society where her 
largely domestic， childbearing rules rendered her shelter and she depended 
upon her father， husband， and her close male relatives. 
References 
1) N.] Coulson， A History of Islamic Law， Edinburgh， Edinburgh University 
Press， 1978. 
2) The Qur'an， Sure (Chapter) Hujjurat: Verse 13. 
3) The Qur'an， Sure Ahzab: Verse 35. 
4) The Qur'an， Sure Nahl: Verse 59， Sura Zukhruf. 17， Sura Talwir: 8-9. 
5) The Qur'an， Sura Shura: Verse 49. 
6) Bukhari and Muslim， Tai包iral-Tabari， 
7) Women in Islam Vs. Women in Judaeo-Christian Tradition: The Myth and 
the Realityby Sherif Abdel Azeen. 
8) Sunan Abi Da'ud， Kitab al Adab Fadl man 'ala Yatama. 
9) Sahib Bukhari， Kitab-al-Adab， bab Rahman al-walad wa taqbilihi. 
10) The holy words of St. John Damascente， The Muslim League Journal， Vol. 
14， No.2 November 1986. 
1) The Qur'an， Sura Nisa: Verse 1. 
12) The Qur'an， ， Sura Hujjurat: Verse 13. 
13) The Qur'an， Sura Baqara: Verse 187. 
14) Abdullah Yusuf Ali， The Holy Qur'an Commentary on verse 187 of Surah-al-
THE STATUS OF WOMEN IN THE ARAB REGIONS AFTER THE ADVENT OF ISLAM 253 
Baqarah,p.74.
15)TheQuT'an,SuTaNJ'sa:Verse32.
16)TheQuT'an,SuraMuddaththL'r:Verse38.
17) SayyidQuth,FJ'Zl'lala1-QuT'an,Beirut,1967-74,pp.24014.
18)TheQur'an,SuraN)'sa:Verse3.
19)A1-Qurtabi,A1-Jaml'alAkhama1-Quz･'jTan,Cairo,1969170,V.p.18seealso
NayIA1-awねT,V.p.160.
20)TheQur'an,SuzlaAhzab:Verse5.
21) TheQuI･'an,SuraAhzab:Verse37.
22)Jaw adAl,ju-MdassalfITan'kha1-ArabQablA1-Islam,Beirut,1968-71,V.
p.533.
23)W.RobertsonSmith,,KL'nshl-pandMaL･n'ageleneaz･1yArabl'a,Cambridge,
1855p.426.
24) ibid.
25)TheQuT'an,SuTaNL'sa:Verse23.
26)TheQur'an,SuLTaNL'sa:Verse19.
27)TheQuz･'an,SuraNL'sa:Verse4.
28) SahL'bBukhan',op.cit.p.95-6.
29) TheQur'an,SuTaNL'sa:Verse20.
30)MaulanaUmarAhmadUsmani,Fl'qha1-QuI･'an,OP.Cit.Vol.I,p.550.
31)TheQuT'an,SuTaNl'sa:Verse20.
32)AhmadMuhammadal-Haufi,A1-Mar'ahLJ'a1-sh'aral'jah)'l',Cairo,1954,
p.215.
33)TheQuI･'an,SuraBaqaTa:Verse232.
34)TheQuz･'an,SuraBaqaTa:Verse229.
35)TheQuI･'an,SuTaBaqaTa:Verse234.
36)TheQuL-'an,SuraBaqazla:Verse232.
37)TheQuz-'an,SuraBaqaTa:Verse234.
38)TheQuz･'an,SuTaBaqaTa:Verse240.
39)TheQuI-'an,SuraBaqaTa:Verse233.
40)TheQuz-'an,SuraLuqman:Verse14.
41)TheQuz･'an,SuTaNl'sa:Verse7.
42)C.Bergstrasser,whoseobservationinhisGrundzugedesislamischen
254 国際経営論集 No.242(氾2
Rechts,Berlin1935.
43)AhmadMuhammadal-Haufi,AIMaz･'ahf]'sh'az-a1-jahl-1,Cairo,1954,p.266.
44)TheQur'an,SuzlaN1-sa:Verse32.
45)TheQur'an,SUITENl'sa:Verse7.
46)Abda1-Ali,Hammudah,IslamLenFocus,pp.1171118andAl-Sibaa'iMustafa,
A1-MarahBa57nalF]'qhFalqanoon(inArabic)pp.31-37.
47)TheQuI･'an,SuraN)'sa:Verse34.
THESTATUSOFWOMENINTHEARABREGIONSAFTERTHEADVENTOFISLAM 255
